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U.S. Customs Service 


Treasury Dectstons 


19 CFR Part 101 
(T.D. 83-196) 


Change in the Customs Service Field Organization—Huntsville, Alabama 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to es- 
tablish a permanent Customs port of entry at Huntsville, Alabama, 
in the Mobile, Alabama, Customs district. The Huntsville port of 
entry has been operating on an experimental basis since July 30, 
1980, to see if it could meet the criteria for establishing and staff- 
ing a port of entry. As a result of a recently completed review, it 
has been concluded that the workload will be sufficient to meet the 
established criteria. The change is part of a continuing program to 
obtain more efficient use of Customs personnel, facilities, and re- 
sources, and to provide better service to carriers, importers, and 
the public. 


EFFECTIVE DATE: July 30, 1983. 


FOR FURTHER INFORMATION CONTACT: Richard C. Coleman, 
Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, by a document published in 
the Federal Register on July 1, 1980, as T.D. 80-176 (45 FR 44263), 
effective July 30, 1980, Huntsville, Alabama, was designated as a 
Customs port of entry in the Mobile, Alabama, Customs district, on 
a 2-year experimental basis. T.D. 80-176 provided that, at the con- 
clusion of the 2-year period, Customs would make an evaluation of 
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the amount of international business, the continued need for Cus- 
toms services in the area, and the adequacy of Customs facilities. If 
the extent of the business or the adequacy of the facilities failed to 
meet the criteria used by Customs to determine port of entry eligi- 
bility, the designation of Huntsville as a port of entry would be re- 
voked. 

By T.D. 82-166, published in the Federal Register on September 
13, 1982 (47 FR 40163), the period of time for which the Huntsville 
port of entry was established on an experimental basis was ex- 
tended for an additional year; until July 30, 1983. This 1-year ex- 
tension was granted in order to make a full and fair assessment as 
to whether Huntsville could meet the criteria for establishing and 
staffing a port of entry. 

Customs has recently completed its review of the status of the 
workload through the temporary Customs port of Huntsville, Ala- 
bama. As a result of this review, Customs has concluded that the 
workload for fiscal year 1983 will be sufficient to meet the estab- 
lished criteria. Because it has met the established criteria and all 
of the facilities are adequate, Huntsville is being designated as a 
permanent port of entry. 


GEOGRAPHICAL DESCRIPTION 


The geographical boundaries of the Huntsville, Alabama, port of 
entry include all the territory within the counties of Limestone, 
Madison, Morgan, and Marshall, all in the State of Alabama. 


AUTHORITY 


Customs ports of entry are established under the authority 
vested in the President by section 1 of the Act of August 1, 1914, 38 
Stat. 623, as amended (19 U.S.C. 2) and delegated to the Secretary 
of the Treasury by Executive Order No. 10289, September 17, 1951 
(3 CFR, 1949-1953 Comp., Ch. ID, and pursuant to authority pro- 
vided by Treasury Department Order No. 101-5 (47 FR 2449). 


List of Subjects in 19 CFR Part 101 


Customs duties and inspection, imports, organization. 
AMENDMENT TO THE REGULATIONS 


PART 101—GENERAL PROVISIONS 


To reflect the establishment of a permanent Customs port of 
entry at Huntsville, Alabama, the list of Customs regions, districts, 
and ports of entry in section 101.3(b), Customs Regulations (19 CFR 
101.3(b)), is amended by removing “T.D. 80-176” and inserting, in 
its place “T.D. 83-196” following ‘‘Huntsville, Ala., including the ter- 
ritory described in” under the column headed “Ports of Entry” in 
the Mobile, Alabama, Customs district. 
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EXECUTIVE ORDER 12291 


Because this amendment relates to the organization of the Cus- 
toms Service, pursuant to section 1(a)(3) of E.O. 12291, it is not sub- 
ject to that E.O. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this amendment. Customs routinely estab- 
lishes, expands, and consolidates Customs ports of entry through- 
out the United States to accommodate the volume of Customs-relat- 
ed activity in various parts of the country. Although this change 
may have a limited effect upon some small entities in the Hunts- 
ville, Alabama, area, the establishment of Customs ports of entry 
in other locations has not had a significant economic impact on a 
substantial number of small entities to the extent contemplated by 
the Regulatory Flexibility Act. Furthermore, Huntsville has been 
operating as a port of entry since 1980. Accordingly, it is certified 
under the provisions of section 3 of the Regulatory Flexibility Act 
(5 U.S.C. 605(b)) that the amendment will not have a significant 
economic impact on a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

Dated: August 22, 1983. 

JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 20, 1983 (48 FR 42806)] 


(T.D. 83-197) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605. 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 
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Dated: September 15, 1983. 





Filed with district 
director/area 
director/amount 


Date term Date of 


incipal and suret 
Name of principal a y commences approval 


= ee = : = . ie 4 


Southwest Airlines, 2832 Shore Crest | Aug. 31, 1983 | Sept. 1, 1983 | New York Seaport 
Drive, Dallas, Texas; Amerian Casu- | | $100,000.00 
alty Co. of Reading, Pennsylvania. | 


a SS eee — | a | ——— Ee 


GEORGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carrier, Drawback and Bonds Division.) 





ERRATUM 


In Customs Bulletin, Vol. 17, No. 27, dated July 6, 1983, in 
T.D. 83-140, the surety given for the carrier’s bond of Consol- 
idated Freightways Corp. of Delaware and its divisions 
should be changed from Safeco Ins. Co. of MD to Safeco In- 
surance Company of America. 














Recent Unpublished Customs 


Service Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs Bulletin, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subcribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: September 21, 1983. 

B. JAMES FRITz, 
Director, 
Regulations Controls and Disclosure Law Division. 
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Date of 
decision 


Control 
No. 





8-18-83 


8-16-83 


070922 


072522 


072646 


072942 


106199 


106266 


106300 


106306 


106333 


543066 


CUSTOMS 


Issue 


Classification: return mail envelopes that feature mes- 
sages from and to the city of Seattle are printed matter 
not specifically provided for in item 274.75, TSUS. 

Classification: when evidence shows that there is no es- 
tablished and uniform practice for the classification of 
women’s knit blouses with matching ties over 1 inch 
wide, the blouses are classified under item 383.80, 
TSUS. 

Classification: fabric belts on pants, dresses, shorts and 
similar type garments are classifiable as entireties re- 
gardless of the color coordination of the merchandise by 
virtue of an established uniform practice. 

Classification: Camouflage suits are classified as sepa- 
rates, the shirt is classified under item 379.55, TSUS 
and the pants are classified under item 379.62, TSUS. 

Vessels: Installation of permanent support brackets to 
relieve stress on engine mounts is a non-dutiable addi- 
tion to the hull and fittings of a vessel under 19 U.S.C. 
1466. 

Instruments of International Traffic: stainless steel tanks 
used to transport methyl bromide are designated as 
instruments of international traffic under the provi- 
sions of section 10.41(a) of the Customs Regulations. 

Instruments of International Traffic: polypropylene bags 
used to transport fertilizers, minerals, seeds and chemi- 
cal compounds are designated as instruments of inter- 
national traffic under the provisions of section 10.41(a) 
of the Customs Regulations. 

Vessels: a list indicating vessels under bare boat charter 
or owned by the Military Sealift Command (MSC) are 
exempted by section 4.14(b)(2)(i) of the Customs Regula- 
tions from depositing estimated duties or furnishing a 
bond to cover estimated duties. 

Instruments of International Traffic: steel cylinders used 
for the transportation of methyl bromide are designat- 
ed as instruments of international traffic under the 
provisions of section 10.41l(a) of the Customs Regula- 
tions. 

Value: a manufacturer who enters into a contract with a 
buyer and agreed to the presence of personnel of the 
owner and buyer at the job site to perform services, 
cannot use transaction value as an applicable basis of 
appraisement, since computed value elements enter 
into GSP processing costs. 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao Bernard Newman 
Morgan Ford Nils A. Boe 
Frederick Landis Gregory W. Carman 
James L. Watson 


Senior Judges 
Herbert N. Maletz 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


Slip Op. 83-92 
UNITED STATES, PLAINTIFF, v. HAROLD GOODMAN, DEFENDANT. 


Court No. 81-9-01150 


Before BERNARD NEWMAN, Judge 
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On Plaintiff's Motion for Summary Judgment and Defendant's 
Cross-Motion for Summary Judgment, or in the Alternative, To 
Dismiss 

LIBABILITY OF IMPORTER OF RECORD (CONSIGNEE) FOR ESTIMATED 

DUTIES 
The importer of record (consignee) upon making entry of his 

goods is liable for nonpayment of estimated duties pursuant to 19 

U.S.C. § 1505(a) and 19 CFR § 141.1(b), notwithstanding that the im- 

porter posted a bond stipulating liquidated damages for noncompli- 

ance with entry requirements. Meredith v. United States, 38 U:S. 

486 (1839), cited and quoted. 


“CONSIGNEE’—IMPORTER OF RECORL 

The importer of record is a “consignee” for purposes of duty lia- 
bility under 19 U.S.C. § 1505(a). A.N. Deringer, Inc. v. Consolidated 
Computer Services International, Inc., 381 F. Supp. 1208 (D. Mass. 
1974). 


LIABILITY OF IMPORTER OF RECORD FOR ESTIMATED DuTIES—UNLIQ- 
UIDATED ENTRIES 
Action brought by the United States to recover unpaid estimated 
duties owing by defendant pursuant to 19 U.S.C. § 1505(a) is not 
premature on the basis that entries were unliquidated. Section 
1505(a) explicitly requires the deposit of estimated duties “at the 


time of making entry,” and therefore liquidation (the final ascer- 
tainment and computation of the importer’s duty liability) is not a 
condition precedent to the importer’s liability for estimated duties 
which accrue upon importation. 


AcTION BY UNITED STATES AGAINST IMPORTER FOR RECOVERY OF 
EsTtiMATED DutTiES—DOocTRINE OF ELECTION OF REMEDIES IN- 
APPLICABLE 

In action brought by the United States to recover unpaid esti- 
mated duties owing by defendant under 19 U.S.C. § 1505(a), the fact 
that the importer posted a bond stipulating liquidated damages and 
that there was an administrative demand for liquidated damages 

did not constitute a binding election of remedies barring the 

present action for recovery of estimated duties in the absence of a 

showing that the demand for liquidated damages was satisfied by 

the importer. The mere demand by Customs for payment of liqui- 
dated damages, without more, cannot constitute a binding election. 

25 Am. Jur. 2d 646 (1966). 


SAME—EQUITABLE ESTOPPEL 

Importer’s defense of equitable estoppel, predicated upon import- 
er’s alleged detrimental reliance upon administrative demand for 
liquidated damages, cannot be sustained on the basis of: acceptance 
by the Government of importer’s Immediate Delivery and Con- 
sumption Entry Bond under 19 CFR § 172.1(a); the Government’s 
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demand thereon for liquidated damages for nonpayment of estimat- 
ed duties; and commencement of the present action for recovery of 
the duties. 


SAME 


It is well settled that the doctrine of equitable estoppel may not 
be invoked against the United States when it takes action in its 
sovereign capacity involving the collection of import duties. Air-Sea 
Brokers, Inc. v. United States, 66 CCPA 64, C.A.D. 1222, 596 F.2d 
1008 (1979); United States v. Bar Bea Truck Leasing Co. Nos. 82-36/ 
83-515, decided August 11, 1983. 


INTEREST—ACTIONS UNDER 28 U.S.C. § 1582 


There is no statutory authorization for an award of interest to 
the Government in actions brought under 28 U.S.C. § 1582. Never- 
theless, even in the absence of statutory authority, interest may be 
recovered on money due the United States. Billings v. United 
States, 232 U.S. 261 (1914). 


PREJUDGMENT INTEREST 


In the absence of a statutory provision to the contrary, an award 
of prejudgment interest is a matter left to the sound discretion of 
the trial court, is governed by considerations of equity and fairness, 
and is awarded to make the wronged party whole. Twin City Sport- 
service, Inc. v. Charles O. Finley & Co., 676 F.2d 1291, 1319 (9th Cir. 


1981), cert. denied 103 Supreme Court 364 (November 8, 1982); 
United States v. California State Board of Equalization, 650 F.2d 
1127, 1132 (9th Cir. 1981), aff'd 456 U.S. 901 (1982); Payne v. 
Panama Canal Co., 607 F.2d 155, 166 (5th Cir. 1979). 


SAME—ACTION BY UNITED STATES To RECOVER UNPAID ESTIMATED 
DUTIES 


In action brought by the United States to recover unpaid esti- 
mated duties owing by defendant under 19 U.S.C. § 1505(a), the 
Government may be equitably entitled to an award of prejudgment 
interest to compensate it for loss of use of the money due. In the 
absence of any statutory provision to the contrary, prejudgment in- 
terest will be calculated in this case on the basis of the amounts of 
estimated duties owing the United States from the due dates for 
payment thereof—ten working days after entry (19 CFR 
§§ 141.101(a) and 142.12(b)). 


SAME 

In action brought by the United States to recover unpaid esti- 
mated duties owing by defendant pursuant to 19 U.S.C. § 1505(a), it 
is equitable that prejudgment interest be calculated on the basis of 
the rate provided for in 28 U.S.C. § 2644 (in accordance with 26 
U.S.C. § 6621), since that is the rate which Congress determined 
would adequately compensate an importer for the loss of use of its 
money when duties are erroneously assessed. 
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PoOSTJUDGMENT INTEREST 

In action brought by the United States to recover unpaid esti- 
mated duties owing by defendant under 19 U.S.C. § 1505(a), post- 
judgment interest is to be calculated at the rate specified in 28 
U.S.C. § 2644 (in accordance with 26 U.S.C. § 6621) on the basis of 
the same equitable considerations applicable to the calculation of 
prejudgment interest under 28 U.S.C. § 2644. 


SamME—AcTIONS UNDER 28 U.S.C. § 1582(8) 

While it is true that 28 U.S.C. § 2644 does not embrace actions 
under 28 U.S.C. § 1582, the rate of interest specified in section 2644 
(in accordance with 26 U.S.C. § 6621) may be used in calculating 
postjudgment interest in actions brought by the United States 
under section 1582(8). 


SaAME—28 U.S.C. § 1961 

Since the decision in United States v. Servitex, Inc., 3 CIT 67 (1982), 
involving an action by the United States under 28 U.S.C. § 1582, the 
statutory provision involved in that case pertaining to the calcula- 
tion of interest, 28 U.S.C. §1961, has been amended so as to 
change the method of calculating the rate of postjudgment interest, 
and now stipulates that it “shall not be construed to affect the in- 
terest on any judgment of any court not specified in this section”. 
The Court of International Trade is not one of the courts specified 
in section 1961. 


Costs 

Although Rule 54 of the Court of International Trade, unlike cor- 
responding Rule 54 of the Federal Rules of Civil Procedure, does 
not provide for costs, nonetheless the Court has the discretion to 
award costs in accordance with its statutory authority under 28 
U.S.C. §§ 1920 and 2412. Where, as in the present case, the import- 
er played “fast and loose” with the issuance of checks for the pay- 
ment of estimated duties, which checks were unpaid by the bank 
for insufficiency of funds, equity and the unique facts and circum- 
stances of the case justify an award of costs to the Government. 


[Plaintiff's motion granted with interest and costs; defendant’s cross-motion 
denied. ] 


(Dated September 13, 1983) 


J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Susan 
Handler-Menahem, Esq. on the brief) for the plaintiff. 

Richard A. Kulics, Esq., on the brief, for the defendant. 


BERNARD NEWMAN, Judge: 


Introduction 


The Government has instituted this action pursuant to 28 U.S.C. 
§ 1582(3) to recover $117,231.46 for estimated customs duties (plus 
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interest and costs) claimed to be due under 19 U.S.C. § 1505(a) on 
six entries by defendant at the port of San Francisco, California, 
between December 1980 and March 1981. 

Presently before the Court are plaintiffs motion for summary 
judgment and defendant’s cross-motion for summary judgment, or 
in the alternative, to dismiss. 


The Facts 


The facts in this case are not in dispute. 

The six entries in question were made by defendant, Harold 
Goodman, as the importer of record, and the importations were re- 
leased by Customs to defendant on immediate delivery applica- 
tions. Duties were estimated on the entries by the San Francisco 
District Director as follows: 








Estimated 


Duties Due Date 





81-300448-4 $21,895.26 Jan. 9, 1981. 
81-300453-6 26,589.76 Jan. 13, 1981. 
81-300505-6 19,866.90 Jan. 26, 1981. 
81-300506-9 20,814.67 Jan. 26, 1981. 
81-300554-8 20,356.68 Feb. 2, 1981. 
81-300795-7 13,928.19 Mar. 20, 1981. 








While the estimated duties total $123,451.46, Customs has, except 
for checks returned unpaid by the bank, received only $6,220.00, 
leaving an unpaid balance of $117,231.46. Although the record is 
not clear, obviously defendant is playing “fast and loose’’ relative 
to the payment of duties. Significantly, according to plaintiffs 
memorandum in support of its motion for summary judgment (at 
4), “the Customs Service received two checks in payment of esti- 
mated duties for * * * [two] entries [but these] checks were re- 
turned from the bank for insufficient funds. A replacement check 
in the amount of $40,461.57 was received by the Customs Service. 
* * * The check for $40,461.57 was [also] returned unpaid by the 
eee a 

These facts are not disputed by defendant. 


Parties’ Contentions 


The Government contends that pursuant to 19 U.S.C. § 1505(a) 
Harold Goodman, as the importer of record, is liable for payment 
of estimated duties (plus interest as costs) on the goods that he en- 
tered, notwithstanding that the importer posted a bond stipulating 
liquidated damages. 

Defendant admits that there is an unpaid balance of $117,231.46 
in estimated duties, but raises several affirmative defenses: (1) the 


416-600 0 - 83 - 2 
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action is premature since the entries are unliquidated; (2) this suit 
is barred by the doctrine of election of remedies since plaintiff has 
demanded liquidated damages under defendant’s bond; (3) the Gov- 
ernment is estopped to bring this action by the fact that defendant 
submitted a bond stipulating liquidated damages and the Govern- 
ment has made a demand for liquidated damages; consequently, 
the Government’s sole remedy is a suit for liquidated damages 
under the bond.' 


Opinion 


I find that defendant’s affirmative defenses are wholly without 
merit, and inasmuch as there is no genuine justiciable issue of fact 
for trial, the Government is entitled to summary judgment. 


3 


The Government’s claim in this action is predicated upon a stat- 
utory obligation of defendant, as the importer of record and con- 
signee of the goods, to deposit estimated duties at the time of 
making entry. This obligation is set forth in 19 U.S.C. § 1505(a): 


§ 1505. Payment of Duties 


(a) Deposit of estimated duties. Unless merchandise is en- 
tered for warehouse or transportation, or under bond, the con- 
signee shall deposit with the appropriate customs officer at the 
time of making entry, or at such later time as the Secretary 
may prescribe by regulation (but not to exceed thirty days 
after the date of entry), the amount of duties estimated by 
such customs officer to be payable thereon. 


Additionally, the Customs Regulations, 19 CFR § 141.1(b), state: 


(b) Personal debt of importer. The liability for duties, both 
regular and additional, attaching on importation constitutes a 
personal debt due from the importer to the United States 
which can be discharged only by payment in full of all duties 
legally accruing, unless relieved by law or regulation.* * * 


As long ago as the time-honored holding in Meredith v. United 
States, 38 U.S. 486 (1839), Mr. Justice Story, writing for the United 
States Supreme Court, stated (at 493): 


It appears to us clear upon principle, as well as upon the ob- 
vious import of the provisions of the various acts of Congress 
on this subject, that the duties due upon all goods imported 
constitute a personal debt due to the United States from the 
importer. 


'Defendant’s additional defense interposed in its answer of accord and satisfaction has been abandoned. De- 
fendant’s brief, at 7. 





DECISION OF THE U.S. COURT OF INTERNATIONAL TRADE 13 


Equally clear is that defendant, as the importer of record,” is the 
“consignee” for purposes of duty liability under section 1505(a). See 
A. N. Deringer, Inc. v. Consolidated Computer Services Internation- 
al, Inc., 381 F. Supp. 1208 (D. Mass. 1974), and cases cited therein. 


2. 


Notwithstanding the above-cited authorities, defendant seeks to 
be relieved of his liability on several grounds, which we now con- 
sider. 


A. 


First, defendent asserts that this action is premature since the 
entries involved are unliquidated, and consequently, the Govern- 
ment is attempting to recover an amount which is not yet a “sum 
certain.” (Defendant’s brief, at 2.) 

Defendant’s position ignores the explicit mandate of section 
1505(a) which requires the deposit of estimated duties “at the time 
of making entry.” * Further, 19 CFR § 141.1(b), quoted supra, refers 
to the liability for duties as “attaching on importation.’”’ Even more 
to the point is 19 CFR § 141.1(a), which provides: 


(a) Time duties accrue. Duties and the liability for their pay- 
ment accrue upon imported merchandise on arrival of the im- 
porting vessel within a Customs port with the intent then and 
there to unlade, or at the time of arrival within the Customs 
territory of the United States if the merchandise arrives other- 
co than by vessel, unless otherwise specially provided for by 
aw. 


In light of the pertinent statute and regulations, it is readily ap- 
parent that liquidation (the final ascertainment and computation 
of the importer’s duty liability) is not a condition precedent to de- 
fendant’s liability for estimated duties, which accrue upon importa- 
tion. 


B. 


Defendant next argues that the doctrine of election of remedies 
bars the instant action. Briefly, the doctrine of election of remedies 
serves to prevent double redress for a single wrong by precluding 
suitors from pursuing contradictory or inconsistent remedies on the 
same state of facts. See 25 Am. Jur. 2d 646 (1966). 

Defendant contends that the remedies available to the Govern- 
ment, viz, liquidated damages under defendant’s bond or the recov- 
ery of estimated duties by virtue of defendant’s statutory liability 
under section 1505(a), are inconsistent; therefore, urges defendant, 


2 Defendant admits in his answer to the complaint that he is the importer of record (Answer, Par. 5), and 
copies of the relevant consumption entries reveal that the merchandise was entered by Harold Goodman for his 
own account. 

3A “grace period” of ten days after entry is provided by regulation for the deposit of estimated duties. See 19 
CFR § 142.12(b). 
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the Government by its administrative demand for liquidated dam- 
ages for breach of the bond has made an election of the former 
remedy which bars pursuit of the latter. 

Defendant has not demonstrated that a binding election has been 
made by the Government. While Customs concededly issued a 
notice of liquidated damages for breach of the Immediate Delivery 
and Consumption Entry (term) Bond in conformance with 19 CFR 
§ 172.1(a), there is no showing that such demand was satisfied by 
defendant. Defendant’s allegation concerning an administrative 
demand for liquidated damages is plainly insufficient to establish a 
binding election by the Government. As stated by the District 
Court in Twentieth Century-Fox Film Corp. v. National Publisher’s 
Inc., 294 F. Supp. 10, 12 (S.D.N.Y. 1968): “A binding election occurs 
only where one party pursues a remedy to a point where, in reli- 
ance upon such action, the other changes his position to his detri- 
ment.” The mere demand by Customs for payment of liquidated 
damages, without more, cannot constitute a binding election. See 
25 AM. Jur. 2d 646 (1966) and cases cited. In essence, defendant’s 
allegations demonstrate merely that a remedy other than the one 
pursued here was available to the Government. No showing what- 
soever has been made that a remedy other than the one sought in 
this action has been pursued by the Government to the point 
where defendant had reasonably relied thereon to his detriment. 
Accordingly, the principle of election of remedies is inapplicable 
here. 


C. 


Finally, we reach defendant’s affirmative defense of equitable es- 
toppel. 

While not clearly articulated in either defendant’s answer or 
brief, it would appear that defendant’s argument is that the Gov- 
ernment is estopped to hold him liable for estimated duties since 
allegedly no entries were filed inasmuch as estimated duties were 
never deposited. Defendant, therefore, reasons that plaintiff's only 
remedy is on the bond. In this connection, defendant urges that by 
accepting a bond, plaintiff represented to defendant that a demand 
for liquidated damages under the bond would be plaintiff's only 
remedy for failure to enter the goods properly and pay estimated 
duties; that defendant relied to his detriment upon plaintiff's 
demand for liquidated damages under the bond; and that such det- 
riment arises “by virtue of the instant case and demand for judg- 
ment” (Defendant’s brief, at 7). In substance, apparently defendant 
is claiming that the Government falsely represented to defendant 
that a bond would relieve defendant of liability for estimated 
duties, and hence “the government must be estopped from claiming 
both liquidated damages and damages in the instant case. Having 
already elected liquidated damages, they [sic] [plaintiff] are es- 
topped herein.” (Defendant’s brief, at 7). 
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Defendant’s arguments in support of his estoppel defense are 
without merit. 

The assertion that the Government has mislead defendant to his 
detriment by making a demand on his bond and thus cannot seek 
to recover estimated duties in this action is patently frivolous. De- 
fendant’s estoppel theory is essentially a reargument of his conten- 
tion respecting election of remedies, which was rejected, supra. De- 
fendant has entered his merchandise and assumed a personal obli- 
gation for the payment of estimated duties. For breach of the con- 
tractual obligation under defendant’s bond to pay Customs duties, 
the Government may sue for liquidated damages under the bond or 
may sue defendant to recover the duties owing. Cf. Art Craft Jewel- 
ry Co. v. United States, 64 Cust. Ct. 414, C.D. 4010 (1970). 

Plaintiff's administrative demand for liquidated damages under 
defendant’s bond does not estop plaintiff from filing the instant 
action to recover estimated duties from defendant. It is well settled 
that the doctrine of equitable estoppel may not be invoked against 
the United States when it takes action in its sovereign capacity in- 
volving the collection of import duties. Air-Sea Brokers, Inc. v. 
United States, 66 CCPA 64, C.A.D. 1222, 596 F. 2d 1008 (1979). And 
see the recent opinion of Chief Judge Markey of the Court of Ap- 
peals for the Federal Circuit in United States v. Bar Bea Truck 
Leasing Co., Nos. 82-36/83-515, decided August 11, 1983. 

As mentioned supra, the Government sues to recover unpaid esti- 
mated duties with interest. The remaining question we must decide 
is whether the United States is entitled to an award of interest in 
an action for unpaid Customs duties under 19 U.S.C. § 1582(3), and 
if so, the effective date and rate thereof. 

At the outset, we recognize that there is no statutory authoriza- 
tion for an award of interest to the Government in actions brought 
under section 1582. However, pertinent to the question of awarding 
interest in the present case is the teaching of the Supreme Court in 
Billings v. United States, 232 U.S. 261 (1914), that even in the ab- 
sence of statutory authority, interest may be recovered on money 
due the United States. This is a long-established rule in the Feder- 
al Courts. United States v. Abrams, 197 F.2d 803, 805 (6th Cir. 
1952), cert. denied, 344 U.S. 855 (1952). 

First, we consider plaintiff's prayer for prejudgment interest 
from the date that estimated duties were due, viz., ten working 
days after entry. See 19 CFR §§ 141.101(a) and 142.12(b). In the ab- 
sence of a statutory provision to the contrary, an award of prejudg- 
ment interest is a matter left to the sound discretion of the trial 
court, is governed by considerations of equity and fairness, and is 
awarded to make the wronged party whole. Twin City Sportservice, 


* According to the Government's brief, the bond coverage in this case is only $85,000.00 and the amount of the 
unpaid estimated duties is in excess of $117,000.00. Hence, plaintiff points up that “the importer in this case 
would receive a clear windfall of more than $30,000.00 if the Government’s exclusive remedy were against the 
surety on the bond. The amount of the windfall would, of course, increase if upon liquidation, additional duties 
are found to be owed” (plaintiff's brief in opposition to defendant’s cross-motion, at 5). 





16 DECISION OF THE U.S. COURT OF INTERNATIONAL TRADE 


Inc. v. Charles O. Finley & Co., 676 F.2d 1291, 1310 (9th Cir. 1981), 
cert. denied 103 Supreme Court 364 (November 8, 1982); United 
States v. California State Board of Equalization, 650 F.2d 1127, 
1132 (9th Cir. 1981) aff'd., 456 U.S. 901 (1982); Payne v. Panama 
Canal Co., 607 F.2d 155, 166 (5th Cir. 1979). In the present case, it 
is obvious that if prejudgment interest were not awarded to the 
Government, nonpayment of estimated duties would amount to an 
interest-free loan of the money owing the Government from the 
due dates for payment until recovery. Plainly, then, as a matter of 
equity and fairness, the United States should be compensated for 
the loss of use of the money due. Accordingly, in the absence of any 
statutory provision to the contrary, prejudgment interest shall be 
paid by defendant to plaintiff calculated on the basis of the 
amounts of estimated duties and the due dates set forth supra.® 
Further, it appears equitable that prejudgment interest should be 
calculated on the basis of the rate provided in 28 U.S.C. § 2644 (in 
accordance with 26 U.S.C. § 6621), since that is the rate which Con- 
gress determined would adequately compensate an importer for the 
loss of use of its money where duties are erroneously assessed. 

Turning to postjudgment interest, the rate specified in 28 U.S.C. 
§ 2644 is equitable in an action under 28 U.S.C. § 1582(8) for the 
same reasons discussed above in connection with prejudgment in- 
terest. I have noted, however, that plaintiff has requested that post- 
judgment interest be calculated in accordance with 28 U.S.C. 
§ 1961, citing United States v. Servitex, Inc., 3 CIT 67, (1982), involv- 
ing an action by the United States under 28 U.S.C. § 1582. Howev- 
er, I see no reason in this present case for utilizing different meth- 
ods of calculating prejudgment and postjudgment interest. While it 
is true that section 2644 does not embrace actions under 28 U.S.C. 
§ 1582, the rate of interest specified in section 2644 may be utilized 
in calculating postjudgment interest in actions brought by the 
United States under section 1582(3). It should also be pointed out 
that since Servitex was decided, 28 U.S.C. § 1961 has been amended 
so as to change the method of calculating the rate of postjudgment 
interest; and significantly, the amended statute now stipulates that 
it “shall not be construed to affect the interest on any judgment of 
any court not specified in this section’. The Court of International 
Trade is not one of the courts specified in section 1961. 

As mentioned supra, in addition to interest, the Government’s 
prayer for relief includes the request for the imposition of costs. 
The power of the Court of International Trade to award costs is, 
apparently, a question of first impression. 


5 The amounts of estimated duties and the due dates are not in dispute. The Government admits that it has 
received partial payment in the sum of $6,220.00 for estimated duties in certain entries. Thus, although the 
estimated duties in entry No. 81-300448-4 were $21,895.26, defendant’s payment of $6,000.00 will be credited 
against this debt for purposes of interest computation leaving a balance due of $15,895.26. Also, a payment of 
$220.00 in connection with entry No. 81-300505-6 will be credited to the estimated duties in that entry, leaving 
a balance due of $19,646.90 for purposes of interest computation. 
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Under the Federal Rules of Civil Procedure, to which this Court’s 
rules closely adhere, costs are governed by rule 54(d). However, in 
all candor, it must be pointed out that our rule 54 does not include 
a subdivision (d) covering costs as does the corresponding Federal 
Rule. Nonetheless, the Court of International Trade has the discre- 
tion to award costs against this defendant under 28 U.S.C. §§ 1920 
and 2412, and such power is yet another tangible manifestation of 
the expanding jurisdiction of the Court of International Trade 
under the Customs Courts Act of 1980, P.L. 96-417. 

It must be emphasized and reiterated that in this case, the de- 
fendant has played “fast and loose” by the issuance of checks for 
payment of estimated duties, which checks were unpaid for insuffi- 
ciency of funds. It is plain that equity and the unique facts and cir- 
cumstances of this case justify an award of costs to the Govern- 
ment. 

Conclusion 


Summary judgment is granted to plaintiff for $117,231.46 plus in- 
terest from the dates that estimated duties were due (ten working 
days after entry) until the date of payment of the judgment, calcu- 
lated upon the rate of interest specified in 28 U.S.C. § 2644. Addi- 
tionally, as noted, plaintiffs prayer for costs as provided for in 28 
U.S.C. §§ 1920 and 2412 is allowed. 

Judgment will be entered accordingly. 
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Appeals to U.S. Court of Appeals for 
the Federal Circuit 


APPEAL 83-1364.—Melamine Chemicals, Inc. v. The United Sates of 
America—VIOLATION OF THE ANTIDUMPING LAws—TARIFF ACT OF 
1930 & TRADE AGREEMENTS Act oF 1979—Appeal from Slip Op. 
83-21, filed on August 29, 1983. 


30 





Index 


U.S. Customs Service 


Treasury decisions: 
Bonds, consolidated aircraft 
Huntsville, Ala.—Establishment of port of entry 





DEPARTMENT OF THE TREASURY 


U.S. CusTOMS SERVICE 
WASHINGTON, D.C. 20229 


POSTAGE AND FEES PAID 
DEPARTMENT OF THE TREASURY (CUSTOMS) 
OFFICIAL BUSINESS (TREAS. 552) 


PENALTY FOR PRIVATE USE. $300 


CB SERTAZ00SDISSDUEOO6R 
SERIALS PROCESSING DEPT 
UNIV MICROFILMS INTL 

300 N ZEEB RD 

ANN ARBOR MI 48106 











